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PREFACE 


There is presented in this issue of /nternational Conciliation an article 
on democracy by Frank Murphy, an Associate Justice of the Supreme 
Court of the United States since January 18, 1940. Important as a 
timely expression of faith in democracy and as a clear interpretation 
of the democratic principle, Mr. Justice Murphy’s study is especially 
valuable for its observations on the preservation of our American 
civil liberties. This article appeared originally in a pamphlet pub- 
lished by the American Council on Public Affairs, 1721 Eye Street, 
Washington, D. C., and is included in the International Conciliation 
series by permission of the Council and the author. 

The text of the Bill of Rights—the first ten amendments of the 
Constitution of the United States—concludes the document. 


NICHOLAS MuRRAY BUTLER 
New York, April 15, 1940. 
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IN DEFENSE OF DEMOCRACY 


By FrRanK MurpHY 


In my settled conviction the finest contribution which America has 
made to civilization is our loyalty to the idea of civil liberty. Now, 
when much of the Western World is torn by a fierce and bloody war, 
I want very heartily to emphasize that conviction. 

It is true that in certain parts of the world, might for the moment 
appears to be triumphant over right. It is true that in many countries 
the traditional civil and religious rights of the individual are no longer 
recognized. These are realistic facts that we must realistically face. 

Common sense dictates that with virility and courage we must 
prepare ourselves to guard all the magnificent physical and spiritual 
resources that make up our national heritage. To let our defenses 
weaken—to be soft or infirm in our attitude toward national security, 
would be a faithless and unworthy thing. But while we must be 
strong to protect our democratic heritage, we can and must still 
recognize that the heart and soul of our heritage is the civil liberty of 
the individual, and that in protecting our physical wealth we must 
not destroy our spiritual wealth of freedom. For civil liberty is still 
the finest possession of the American people. It is still that priceless 
thing without which life loses its dignity and becomes only a hopeless 
form of spiritual slavery. And by the same measure that civil liberty is 
precious to us, we must be willing and determined to defend it against 
the forces that threaten to destroy it. 

In a world filled with many uncertainties, there are some things 
that are certain. We know that in the hearts of the American people 
there is a great, steadfast desire to keep out of war. It is a desire for 
peace that no public servant or political leader in this land can afford 
to underestimate. But we also know that in a world where force has 
been unleashed, the mere desire for peace is not a guaranty that a 
peace-loving nation can remain at peace. 

It is not enough for us merely to say that we want peace and that 
we abhor war—that we will have no part of war. When the world is 
aflame with war, or gravely threatened by war, it is the duty of a 
responsible government to do something more than talk peace. First, 
it must take active steps to prevent unnecessary involvement. 
Second, it should make itself ready to resist attack—not only attack 
from without, but attack from within as well—attack by sabotage 
and subversive activities. 
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I am especially concerned with our defense from internal aggres- 
sion. For we cannot be unmindful of the fact that the present attack 
on peace and liberty in Europe originated in the internal aggression 
of powerful groups against the democratic authority of their own 
lawfully established governments. But in our zeal to protect our- 
selves from internal aggression, we must be on guard that we our- 
selves are not guilty of aggression against the civil liberties of our 
own citizens. We must not fall victim to the infection of despotism 
that in recent years has been sweeping the world. For if we suppress 
civil liberty, we suppress democracy itself. In our own land, this 
generation has seen a little of what happens when a crisis develops 
and the government is not prepared to protect its people against 
internal attack. I have in mind the period of the World War and some 
of the wrongs against liberty that were done in the name of patriot- 
ism. Let me make it plain that I am not assuming the role of the 
‘“‘second-guesser’’ who always knows afterwards what should have 
been done in a particular situation. I am speaking only as a citizen 
and public servant who earnestly hopes and confidently believes 
that we, the American people, will profit by our own war-time mis- 
takes and, even more, by the mistakes of other democracies that no 
longer live to tell the story. 

I believe we all should recognize that however tragic the wrongs 
that were done, they sprang from misdirected zeal rather than evil 
intent. We should remember that in the feverish, war-time atmos- 
phere (an atmosphere which inevitably is dangerous to liberty) 
average citizens, normally calm and reasonable, became so imbued 
with the rightness of their cause that opposition or criticism was 
intolerable to them. Not only could they brook no open disagreement 
with national policy, but the failure of others to share their own atti- 
tude became in their eyes evidence of lack of patriotism. 

From suspicion and distrust, it was for some people an easy step 
to violence and vigilante activities. In some communities, irrespon- 
sible extra-legal organizations assumed functions that belonged 
properly to the civil authorities. And in some cases the civil authori- 
ties themselves were carried away by a hysteria of fear. Defenseless 


ee 


men and women were mistreated by such groups on mere suspicion. 


On many occasions, the constitutional right of peaceful assembly was 
violated, and homes were invaded and searched in the dark of night 
for evidence of disaffection and disloyalty. In their zeal to help defend 
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their country, well-meaning people resorted to methods which in the 
calm of peace time would not be considered. 

Even if we recognize—as we must—that this condition was not 
general, it is a picture that friends of democracy have every reason to 
regret. But I want to emphasize how much I believe that instead of 
viewing it with rancor toward anyone, we should keep two things 
carefully in mind. First, we should remember that much of this was 
done sincerely in the name of patriotism and national defense. 
Second, we should keep in our minds and hearts a firm resolution 
that while making the security of the country our first and greatest 
concern in this troubled hour, we will injure not one of the qualities 
that have made this nation the strongest haven of democracy and 
freedom on earth. 

I know there are sincere individuals who earnestly believe that in 
a period like the present, when the country is seeking ways to avoid 
war but yet must prepare its defenses, it is not possible to maintain 
both civil liberty and a strong defense against internal attack at one 
and the same time. They are convinced that we must choose between 
the temporary suppression of civil rights and a weak and ineffective 
internal defense. I do not believe that we face any such choice. I do 
not believe that a democracy must necessarily become something 
other than a democracy in order to protect its national interests. I 
am convinced that if the job is done right—if the defense against 
internal aggression is carefully prepared—our people need not suffer 
the tragic things that have happened elsewhere in the world and that 
we have seen, in less degree, even in this land of freedom. We can 
prevent and punish the abuse of liberty by sabotage, disorder, and 
violence without destroying liberty itself. 

At the time of the World War, the country’s defense against inter- 
nal attack was not fully prepared, and events took their natural 
course. The civil authorities were not trained for their new respon- 
sibilities. The door was wide open for irresponsible organizations to 
set themselves up as agencies of law enforcement. That is precisely 
what happened. Today the picture is quite different. The delicate 
business of combating espionage has been coordinated under the 
Department of Justice. Under responsible direction, it will be carried 
on, as it is today, not by over-zealous, inexperienced laymen, but by 
men who have been equipped for the work by careful training— 
training that includes instruction in the rights of the citizen as well 
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as in methods of crime suppression. And we have every reason to 
expect them to be worthy of their training and instruction. 

This work should be done and will be done by responsible employ- 
ees of the Federal Government, acting in cooperation with the duly 
constituted law-enforcing agencies of State and local governments, 
There will be no alignment with agents of vigilante groups or private 
industrial organizations which are concerned primarily with indus- 
trial disputes and labor problems. Enforcement officials will them- 
selves obey the law of the land. 

I believe that in this way we can eliminate at least the occasion 
for many of the wrongs that were done under the stress and strain 
of the World War. But at the same time, I recognize that prepared- 
ness on the part of the Federal Government is not by itself a guaranty 
that these things will not happen again. To meet the double respon- 
sibility of self-defense and preservation of civil liberty, we need from 
every State and local government and, preéminently, from every 


citizen, an equal determination that this responsibility shall be met. — 


We need, and we earnestly ask, from every citizen and every gov- 
ernment an unswerving resolve that for as long as this crisis endures, 
we will keep our heads—that we will not abandon our Bill of Rights— 
that whatever measures we may adopt for our defense against sub- 
versive activities, we will use them just as calmly and judiciously as 
we do firmly and resolutely. 

But given a thoroughly prepared internal defense, given the proper 


mental attitude of calmness and cool reasoning, we need something _ 


more. We need a sound sense of direction—a clear understanding of 
our own policy and our own position. 


First, we need to remember that in an emergency it is right and | 
just for our democracy to be on guard not only against internal attack | 
by foreign agents but obstructive activities by people in our own | 


ranks as well. We have a right to expect that once a policy has been 
formulated and adopted by constitutional, democratic procedure, it 
will be accepted and observed by all as an expression of the sovereign 


will of the people, until such time as the policy is changed by con- | 


stitutional methods. Even those who disagree with it should do their 


part to make it effective. This is the democratic way in peace time; | 


it is the democratic way in time of war. 


; : i 
Finally, we have a right to expect that attempts to prevent the 


fulfilment of a policy by sabotage, violence, or subversive activities 
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can and will be dealt with vigorously and according to law. And here 
we can take our lesson from those democracies abroad that failed to 
deal vigorously with illegal activities against the democratic process 
and that now are only memories in the minds of men. 

The second thing we need to remember is that an emergency does 
not abrogate the Constitution or dissolve the Federal Bill of Rights. 
That is not only good sense; it is good constitutional law. 

Seventy-three years ago, one year after the Civil War, the Supreme 
Court declared in the famous Milligan case that ‘The Constitution 
of the United States is a law for rulers and people, equally in war and 
in peace, and covers with the shield of its protection all classes of men, 
at all times, and under all circumstances.’’ I want to give emphatic 
assurance that in this emergency, as well as in time of peace, the 
Department of Justice embraces that policy without reservation. 
And because we are convinced that it represents the wishes of the 
overwhelming majority of the American people, we are determined 
to apply it and to practice it as thoroughly and intelligently as men 
are capable of doing. 

We are aware, and the people should also be aware, that this will 
be no simple task. It is a problem of steering an even course that will 
invade neither of the two boundaries that I have mentioned. In brief, 
it is a problem of finding a sound basis for maintaining public safety 
without encroaching on the Bill of Rights. 

In enforcing some laws, we must not violate other laws. In uphold- 
ing the Constitution, we must not infringe on the priceless heritage 
of civil liberty which the Constitution guarantees. To do that—to 
suppress or suspend the Bill of Rights—would be to destroy the very 
democratic principles that we are seeking to preserve. It would be 
to yield to the same autocratic psychology that we want to keep out 
of this country. We must not let that come to pass. We must have 
it understood that while we will oppose firmly and vigorously any 
illegal activities, we will do so in a responsible manner and within 
the orbit of the Constitution. That is the American way. 

The immortal Justice Holmes laid down a formula which I believe 
will help us to keep a true course. In a celebrated war-time case in- 
volving the very things discussed here, he wrote these lines: 

When men have realized that time has upset many fighting 


faiths, they may come to believe even more than they believe 
the very foundations of their own conduct that the ultimate 
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good desired is better reached by free trade in ideas. ' 
While that experiment is part of our system, I think that we 
should be eternally vigilant against attempts to check the expres- 
sion of opinions that we loathe—unless they so imminently 
threaten immediate interference with the lawful and pressing 
purposes of the law that an immediate check is required to save 
the country. 

The willingness, the determination, the ability, to follow that 
democratic principle, so ably stated by a great friend and interpreter 
of democracy, will be, in my estimation, a real test of patriotism in 
this or any future crisis. 

The true citizen of America will remember that loyalty to our 
tradition of civil liberty is as much a part of patriotism, as defense of 
our shores and a hatred for treason. He will never forget that civil 
liberty under the American system is a legal right in time of war as 
well as in time of peace—that, whatever the time, it is liberty for all, 
irrespective of the accident of birth. The true American will remem- 
ber that whether it be peace time or war time, there could be nothing 
more unpatriotic in this land of many peoples and many creeds than 
the persecution of minorities and the fomenting of hatred and strife 
on the basis of race or religion. He will realize that if, in the atmos- 
phere of war, we allow civil liberty to slip away from us, it may net 
be long before our recent great gains in social and economic justice 
will also have vanished. For a nation that is calloused in its attitude 
toward civil rights is not likely to be sensitive toward the many grave 
problems that affect the dignity and security of its citizens. We must 
not let this crisis destroy what we have so dearly won. 

Many years ago, in the midst of another great emergency, Abraham 


Lincoln put this question to the Congress of the United States: | 


‘Must a government of necessity be too strong for the liberties of its 


own people, or too weak to maintain its own existence?’’ Let us, in | 


this troubled hour, answer that question as befits a great and enlight- 
ened democracy. Let us prove for all time that ours is a twofold 
strength—the physical strength of self-defense and the moral strength 
of unflinching devotion to our own ideals. 


Public and Governmental Responsibilities 


This is a time to strengthen our civil liberties—to freshen our 
understanding of them and to redouble our efforts to extend them 


in full to every member of our democracy. This is a time to renew | 
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our determination that civil liberty must be protected, with fine 
impartiality, without prejudice or favor, for everyone—from the 
poorest laborer to the wealthiest man in the land. That is the Ameri- 
can way. It is—this idea that liberty must be for all—the finest thing 
that America has given to civilization.) 

In material things, of course, our contribution has been vast and 
wonderful. To us and our fathers before us, mankind owes inventions 
by the score that have transformed the character of human living. 
And justly we are proud of these achievements. Justly we erect a 
“World of Tomorrow”’ and a ‘‘ Golden Gate Exposition,’’ to demon- 
strate what we have achieved in years gone by and what we hope to 
achieve in years to come. But recognizing the splendor of these accom- 
plishments, and without detracting in the slightest from their signif- 
icance, I venture to suggest that in our faith in the idea of individual 
liberty, we have given to the world something even finer, something 
more priceless, something so precious, in fact, that dollars cannot 
buy it. 

It is an idea that men—some of them consciously and the vast 

majority unconsciously—have reached out for all through the ages, 
seeing in it the realization of their fondest hopes. But never did they 
see its actual fulfilment until a group of fugitives from Old World 
tyranny established that idea, like a jewel, in a framework of govern- 
ment, a pattern of social living, that we today call the American 
democracy. 
‘In all our public discussions, I suppose there is no word we use 
more often than that term ‘‘democracy.’’ It is fine that we do. I hope 
that in untold ages to come the American people will still be using 
that word, and using it with the devotion that men give to their most 
priceless possession. 

But I wonder sometimes if we do not too often use the word 
“democracy” without thinking what it means. I wonder if we have 
not become a little numb to the significance of the idea of individual 
liberty that is the secret of democracy. How often do we profess our 
faith in democracy and forget to associate it with the things in our 
own lives that are democracy? 

What, exactly, is this idea of individual liberty? What do we mean 
when we talk about the beauty and the dignity of the human per- 
sonality? 

Why we mean that unknown fellow, mounted on his soap box in 
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the city street, speaking his piece about the way he thinks the country 
and the government ought to be run. We mean that editor or author, 
writing as he pleases, condemning or commending the Administra- 
tion as his opinions dictate. We mean that little group of Mennonites 
or Mormons or Quakers worshipping in their own churches in the way 
that their consciences tell them is right. We mean the ordinary citizen 
expressing his frank opinions to his Mayor or Congressman or Presi- 
dent, and getting consideration of them. We mean the business man 
setting up shop for the kind of business and in the kind of community 
that he prefers, with nothing but the public welfare to say him nay, 
We mean the workingman at liberty to choose his own occupation and 
to move when he pleases into another. We mean the scientist free to 
search for truth, and the educator free to teach it, unhampered by the 
fear of some ‘“‘superman’”’ who makes his own truth and allows no 
competition. 

These are ordinary things to a people that has done them pretty 
much without interruption for a century and a half. They seem ele- 
mentary and commonplace—so simple that it seems unnecessary to 
speak of them. But actually they are not ordinary things. They are 
the hallmarks of civilization. They stand for the gracious way of 
living that humanity has always been groping for, through even the 


ee ene 


blackest nights of tyranny and barbarism that history has recorded. | 


Looking at it that way, we have a powerful, positive argument why 
we in America must cling to these things with all our strength, no 
matter how great the cost. In a very definite sense, we are trustees 
of civilization. We are guardians of the idea without which civiliza- 
tion is a hollow shell—the idea that every man, no matter how meek 
and humble and inconspicuous, shall have his place in the sun. / 

But if we want a stronger argument, there are many close at hand. 
They are negative arguments but they strike home with the force of 
a thunderbolt. 

What exactly does it mean when a people gives up the idea that 
the individual's freedom to live his own life is, after all, the most price- 
less possession of any society? It means the suppression of every one 
of the “simple, ordinary”’ things that we are so prone to take for 
granted. It means for any man who presumes to speak unkindly of 


——_ 


the powers that rule, a concentration camp at hard labor, or perhaps | 


something worse. It means a cringing, servile press that writes not 
as it pleases, but as some Great Man at Headquarters directs. It 
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means the suppression of religion or the steady, demoralizing perse- 
cution of those who refuse to embrace some barbaric creed that makes 
a god of an all-powerful State. It means the ruthless conscription of 
industry and labor and business alike, all dancing like marionettes at 
the direction of the State, for the greater glory of a political doctrine 
that sees human beings only as nameless cogs in a great machine. It 
means the debasement of science and education and the arts to the 
level of tools of an arrogant minority that happens to hold the key to 
the gun room. Worst of all, it means the enslavement of the human 
mind and spirit—a slavery that undermines self-respect and slowly 
destroys moral integrity. 

There is no doubt in my mind that should the American people 
ever have to choose between these alternatives, they would make the 
right choice. I believe the habit of a hundred and fifty years is bound 
to win over any momentary loss of direction. But the unmistakable 
fact is that the seeds of barbarism have been sown among us, and 
there are those who would like to see them sprout and grow. 

Civil liberty is simply the idea that I have mentioned—the idea 
of human dignity—translated into actuality. And measurably as we 
safeguard civil liberty, we enrich human dignity. Measurably as we 
make real to every member of our democracy the spirit of the Bill of 
Rights, we demonstrate that we are qualified to be the trustees of 
civilization. 

I do not mean to exaggerate the danger. I do not mean to erect 
a straw man. I am eager only that we should be on guard against the 
tendencies and practices that corrode democracy and sap its strength. 
These things do happen here. They happen every day. 

Ever since the Department of Justice established a new unit for 
the specific purpose of increasing the Federal Government’s ability 
to protect civil rights, it has received a steady deluge of letters com- 
plaining that civil liberties have been abridged. Some of the com- 
plaints, of course, are unwarranted, but many are not. They indicate 
clearly that some public officials have used their power arbitrarily; 
that ordinances have been passed and invoked that are oppressive and 
unjust and violate common right; that citizens have been denied the 
right to express freely their opinions and to worship as they please; 
and that some have been prevented from petitioning their govern- 
ment for the redress of grievances. 

We are a tolerant people; yet it has been estimated that some eight 
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hundred organizations in the United States are carrying on definite 
anti-Jewish propaganda. All told, they claim in the neighborhood of 
six million followers—no doubt a considerable overstatement. But 
even if we reduce the figure by half or more, we face the fact of a large 
number of our people who subscribe to the philosophy that has 
reduced the Jews of Central Europe to a condition of misery seldom 
equalled in the world’s history. 

Almost daily we hear from one quarter or another the familiar 
suggestion that always accompanies periods of stress and uncertainty 
—the suggestion that we solve our problems by suppressing those 
whose talk is out of line with the majority, or by ‘taking steps” 
against some group that is supposed to be the source of our troubles, 
It has been said before, and I believe should be said plainly many 
times again, that in the last analysis, the remedy for that kind of 
attitude lies in the people themselves. For that attitude will havea 
very slim chance of survival in the face of a public opinion that will 
have no traffic with it. 

But it is not entirely a matter of public opinion. It is far from that. 
Public opinion crystallizes slowly, and in times like this when there 
is so much that is confusing and misleading, the process is abnor- 
mally slow. And until public opinion does reach the point where it 
will not tolerate violation of civil liberties, there can and will be such 
violation—unless government takes a hand and refuses to permit it. 

In a sense, the part that government can play is purely negative. 
But it would be a serious mistake to conclude that it is therefore of 
little significance. Let government play its part vigorously, and with 
a clear understanding of its responsibility, and it is bound to bea 
powerful bulwark of civil liberty, not only as an agency that imposes 
penalties but as an influence on public thinking. 

Each of the States is equipped to protect civil liberties through its 
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own Constitution and Bill of Rights. The Fourteenth Amendmentol | 
the Federal Constitution and the Federal Civil Rights statutes, all 


products of the Civil War, have enabled the Federal Government to 
take a much more vigorous part than it could formerly under the 
Federal Bill of Rights alone. I believe the new Civil Liberties Unit 


of the Department of Justice will make that part more significant | 


than ever before. 

Today every dweller in our land, no matter how humble, can look 
to the State for defense of his liberties, and if that should fail, then 
to the Constitution and laws of the United States. 
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But it is an inescapable fact—and one that no one knows better 
than mayors and municipal law officers—that the first battleground 
of civil liberties is the local communities. It is they who man the 
front-line trenches. It is they who decide, in the first instance, whether 
to suppress the individual who criticizes the mayor or the President, 
or who wants to hire a hall, or who walks up and down the street 
with a sign on his back, or who spreads some alien doctrine in his 
newspaper, or who preaches some strange and unorthodox religion. 
It is they who decide whether to silence him or let the democratic 
process run its course. 

I have been a mayor myself during three of the bitterest years 
that the American people have ever suffered. I know that this respon- 
sibility is often a heavy one. I know that sometimes the pressure to 
turn one’s back on the democratic faith in civil liberty for all seems 
to be almost irresistible. In moments of great tension, well-meaning 
people, gripped by hysteria, are likely to insist that the “realistic”’ 
way to meet the threat of extremist philosophies is to deny to their 
advocates the liberty that they themselves, given the power, would 
take away from all others. 

Superficially, it isan appealing argument. It seems to be a common- 
sense method of fighting fire with fire. But it will quickly lose its 
appeal if we remember this simple truth: You do not and cannot 
strengthen or protect democracy by undermining it. And you begin 
to undermine democracy the moment you begin to draw the line and 
say that this or that person or group shall not have civil liberty. Draw 
the line against one group and it is an easy step to draw it against 
another and then another. 

And every such step is another attack on the concept through 
which democracy functions—the concept that Justice Oliver Wendell 
Holmes spoke of as “‘ free trade in ideas.’’ Simply stated, that concept 
means that democracy gives a hearing to every idea. It gives every 
philosophy the opportunity to get itself accepted in the competition 
of the market. And ultimately—as our history shows—the true idea, 
the right policy comes out on top. 

I do not mean to say that we should not be on guard against dan- 
gerous and extremist notions that get into the market place. We 
should and must be on guard, and not just some of the time, but all 
of the time. 

We have criminal laws that protect us against violence and incite- 
ment to violence. We should be ready and able to use them. We have 
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legitimate methods of bringing propaganda groups into the open, and 
exposing their nature and their origin to the light of day. We ought 
to know not only what they preach but who their sponsors are and 
where they get their funds. But as devotees of democracy, we cannot 
crush them and deny them a place in thé market. We need not do this, 
We have no reason to fear their competition. We have a better article 
to sell. And because we have a better article, we can do a better job 
of salesmanship—a job of salesmanship that will endure long after 
the terrorism and the coercion of the autocrats have been proved the 
futile methods that they are. 

It may seem that I have stressed the evils that will come to us if 
we fail to meet our duty of preserving civil liberty. But we do not 
owe it merely to ourselves. We owe it to the generation after ours 
and to unborn generations yet to come. And we owe it to the genera- 
tions past that did fulfil their trusteeship. Especially we owe it to 
that small band of inspired men who forged a State on a foundation 
of civil liberty out of the raw materials of a wilderness and a people 


who knew liberty mainly in their hopes and aspirations. We owe it to | 
Roger Williams whose courage was equal to his conviction that | 
freedom of thought was not freedom of thought until it was shared | 


by all. We owe it to men of the stamp of Patrick Henry and the noble 
Jefferson who fathered the Bill of Rights. 

They fought to gain civil liberty, confident that those who fol- 
lowed, seeing its pricelessness, would never let it go. It is for us to 
prove ourselves worthy of that trust. 


The Meaning of the Bill of Rights 


One hundred and fifty-one years ago, a group of American citizens, 
meeting in the colonial community of Concord, New Hampshire, 
voted by fifty-seven to forty-seven to ratify the Federal Constitution 
which had been written at Philadelphia one year before. We do not 
formally celebrate the day, but it was an event of tremendous signif- 
icance. It meant that the required majority of nine States had ratified, 
and that the Constitution was in full legal effect. It meant that the 
American people had cast their lot together under the guidance of a 
document that Gladstone once described as the most remarkable 
political work produced by the human intellect in modern times. 

That document—our Federal Constitution—is remarkable in many 
ways. But there is one thing, above all, that makes it remarkable— 
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one quality on which all the others depend—and that is the singular 
emphasis it places on personal liberty. In the very first sentence we 
read that the American people established the Constitution tosecure, 
among other things, ‘‘ the blessings of liberty ’’ to themselves and their 
posterity. And the history books tell us that they were so very con- 
cerned about their liberties that many of the States refused flatly to 
ratify the Constitution unless they were assured that a Bill of Rights 
would be added. When that assurance was given, they ratified, but 
not before. 

Obviously, the Bill of Rights was not an accident. It was not the 
product of a whim or a passing fancy. The people were in deadly 
earnest about it. They had shed blood and suffered hardship to gain 
liberty, and they were determined to give it the best protection they 
could devise. And so, when it came to the job of framing the Bill of 
Rights, they did not mince words. They did not hedge it around with 
restrictions or weaken it with qualifications and conditions. They said 
in plain English: ‘‘Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise thereof; or abridg- 
ing the freedom of speech or of the press; or the right of the people 
peaceably to assemble and to petition the Government for redress of 
grievances. ”’ 

In virtually every one of the forty-eight State constitutions we 
find the same bold guarantees of civil and religious liberty, expressed 
in the same blunt language. The Constitution of New Jersey, for 
example, declares with beautiful simplicity, ‘‘ No law shall be passed 
to restrain or abridge the liberty of speech or of the press.’’ Recently 
the Supreme Court declared that the Federal courts would protect 
the fundamental rights of the individual from encroachment not 
only on the part of the Federal Government but on the part of the 
State and local governments as well. In his opinion, Mr. Justice 
Stone reminded us again how much the Bill of Rights means to our 
democracy. ‘‘ No more grave and important issue,” he said, “‘can be 
brought to this Court than that of freedom of speech and assembly.” 

Why is this so? Why this remarkable emphasis on freedom of 
speech and assembly and religion? 

Because the wise men who wrote the Federal Bill of Rights and 
the New Jersey Bill of Rights were doing more than stating legal 
prohibitions on the legislature. They were expressing a philosophy 
of human living. They were defining the spirit of a free and sovereign 
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people. They were putting into words the meaning of democracy 
itself. They were determined to put an end in this country to the 
kind of government that tells the individual he may not speak as he 
pleases; that tells the newspapers what they may or may not print; 


that denies the citizen the right to practice whatever religion his 


conscience chooses; and that, in general, treats the individual as the 
servant of an all-powerful State. They were so bent on ending that 
kind of government that they started a revolution and never gave 
it up until their objective was won. 

We could destroy all their work if we wanted to do it. We could 
uproot this whole democratic structure overnight simply by going 
back to the ancient notion that government knows what is best for 
the people and that the people must not question the wisdom of what 
the government does for them or to them or with them. But if we 
did that, we would be striking a heavier blow at civilization than it 
has ever suffered in the history of mankind. What, after all, is civili- 
zation? Is it our great skyscrapers and our long bridges? Is it our 
huge factories and marvelous automobiles? Is it the radio and the 
airplane and all the rest of the wonderful inventions that make life 
easier and smoother and faster? Those things are part of it, of course 
—an important part of it. But they aren’t all of it. 

The heart of civilization, the thing that gives it a soul, is exactly 
that spirit of freedom that runs all through our Bill of Rights. It is 


the idea that the individual has a natural right to be free up to that | 


point where he injures the interests of the people as a whole. Take 
that idea away from our government, or build a government without 
it, and you have a government that is something less than civilized. 

It may seem that I have constructed a straw man so that I might 
have the satisfaction of pushing it down. It may seem pointless to 
talk about the Bill of Rights when obviously the overwhelming ma- 
jority of our people believe the Bill of Rights is a good thing and want 
it kept in our Constitution. I wish that the problem were as simple 
as that, but it isn’t. 

It is one thing to believe in civil liberty and another thing to prac- 
tice it in all the daily relationships of man to man. And I am afraid 
the facts are that some of us have been for civil liberty in theory but 
not very careful about practicing it in our daily lives. 

Some of us, under the tension of political and economic conflicts, 
have let ourselves forget that civil liberty is not just for those whom 
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we agree with but also for those whose ideas are hateful to us. We 
have forgotten that civil liberty is not just a problem for the Federal 
and State governments, but something that must be protected first of 
all by every individual citizen. The Federal Government, for example, 
cannot effectively protect the civil liberty of the individual, unless 
public-spirited citizens in every community have the courage to come 
forward and cooperate with the Federal Government in seeing that 
the rights of the humblest and most unpopular minority are scrupu- 
lously protected. 

Because some of us have at times forgotten these things, we have 
condoned infractions of the Bill of Rights that Thomas Jefferson and 
Patrick Henry and Benjamin Franklin would never have condoned. 

What is the evidence? It comes to the Department of Justice 
every day in a steady stream. Every day the newly created Civil 
Liberties Unit reads the tragic story in letters and telegrams from 
all parts of the country. We hear of municipal officials aiding in the 
provocation of race conflict, even though government in a democracy 
is intended to be for all and not just some of the people. We hear of 
arbitrary ordinances and arbitrary police action that deny workmen 
the right of peaceful picketing, even though our courts have recog- 
nized that peaceful picketing is a just and proper right of working 
people. We hear of local authorities and private citizens manhandling 
union organizers, even though the Supreme Court long ago recognized 
that it is proper and desirable for labor to unite in organizations. We 
hear of groups arbitrarily denied the right to distribute literature, 
even though the Bill of Rights leaves no doubt that freedom of 
speech and of the press are fundamental to our political system. 

But there is no need to go to the Department of Justice for proof. 
The citizen who looks carefully can see it all around him, near at 
hand. He can see it in the type of mind that believes labor or industry, 
as the case may be, ought to be punished for its sins by terrorism and 
coercion; in that distorted mentality that blames the Jew for all our 
troubles; and in the discrimination practiced against those who hap- 
pened to be born with a darker skin than most people possess. 

What are these tendencies and practices, after all, but forms of 
intolerance? And what is there more completely opposed to the Bill 
of Rights and to all our American traditions than intolerance? It 
is the most un-American, unconstitutional, un-Christian, and un- 
democratic thing in our life today. 
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There is no room for intolerance in the America that our fathers m 
planned. It belongs in those other countries where freedom has been th 
all but forgotten and where human slavery is the common lot. It go 
belongs in those other lands where men hardly dare to whisper their in 
thoughts and where they hold meetings by stealth under cover of the | cy 
night. It belongs in those places on earth where fine literature and | 
art and music have been destroyed and where the schools spread na 
propaganda for those in power. ba 

Intolerance has no place here, and those who embrace it are follow- | pe 
ing not the fathers but someone else. They are not following Jefferson, | ad 
for it was he who sponsored the Bill of Rights. They are not following to 
Benjamin Franklin, for it was Franklin who deliberately wrote into , pa 
the Declaration of Independence the phrase “one people.”” Such | an 
individuals forget that America became great because it was created ba 
and has remained spiritually one people. un 

Go down in the subway of the great metropolis, walk the crowded m 
streets and the market places, stand near the factory gates at closing 
time, and what do you see? Not Englishmen or Italians alone, or | jus 


Gentiles or Jews alone, or white people or black alone, or conserva- 
tives or progressives alone. You see the children of every race and | 
every nation and every creed under the sun. You see America and 
America’s future. If you are disheartened by what you see, if these 
people of other races and national origins seem alien to you, then 
America’s future and your own, will not be happy. But if you see 
them all as being of the stock that built this great nation from a wil- 
derness, if you look at them as fellow servants of democracy, then 
our future is bright and full of hope. 

America is not one hundred per cent Puritan or one hundred per 
cent Cavalier. America is an amalgam of men and women of different 
kin with a common passion for liberty and tolerance. And with them 
all rests the future of American democracy. 

In many ways, the period we live in is like the period that followed | 
the Civil War. There has been no Gettysburg or Bull Run, but, in 
the manner of war, the depression has inflicted wounds and brought | 
hardship to many. Today, as in 1865, the nation faces a tremendous 
job of reconstruction. 

We need to place the economic system in such order that men may 
have the chance to work and to earn a living wage. We need to find 
ways to bring health and decent shelter to those who lack them. We | 
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must take care that the aged are adequately insured against want and 
the worker against unemployment. We must protect the quality of 
government service by weeding out the incompetent, and protect its 
integrity by eliminating those who violate their public trust. We must 
cut the alliances between politics and corruption wherever they exist. 

Just as it was with Lincoln in 1865, we need “to bind up the 
nation’s wounds’’; to care for those who have borne the modern 
battle; ‘‘to do all which may achieve and cherish a just and lasting 
peace.’’ And now, as never before, we need to do our work, as Lincoln 
advised, ‘“‘with malice toward none, with charity for all.’’ We need 
to do it with tolerance for those with whom we disagree; with com- 
passion for those who are less fortunate than we; with sympathy 
and understanding for those who speak a different tongue or whose 
background is in a different land. We need to do it with a constant 
understanding that the things we have in common are far bigger and 
more important than any difference that may seem to keep us apart. 

It is in such a spirit, and such a spirit alone, that peace is won, 
justice achieved, and the sons of men made free. 
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THE BILL OF RIGHTS 


(The ten original amendments to the Constitution of the United States) 


Article I 
RELIGIOUS ESTABLISHMENT PROHIBITED. FREEDOM OF SPEECH, 
OF THE PRESS, AND RIGHT TO PETITION 
Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech or of the press; or the right of the people peaceably to assemble 
and to petition the Government for a redress of grievances. 


Article II 
RIGHT TO KEEP AND BEAR ARMS 


A well-regulated militia being necessary to the security of a free 
State, the right of the people to keep and bear arms shall not be 
infringed. 

Article III 
NO SOLDIER TO BE QUARTERED IN ANY HOUSE, UNLESS, ETC. 


No soldier shall, in time of peace, be quartered in any house with- 
out the consent of the owner, nor in time of war but in a manner to be 


prescribed by law. 
Article IV 


RIGHT OF SEARCH AND SEIZURE REGULATED 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 


Article V 


PROVISIONS CONCERNING PROSECUTION, TRIAL AND PUNISHMENT. 
PRIVATE PROPERTY NOT TO BE TAKEN FOR 
PUBLIC USE WITHOUT COMPENSATION 


No person shall be held to answer for a capital or other infamous 
crime unless on a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in the militia, when in 
actual service, in time of war or public danger; nor shall any person 
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be subject for the same offense to be twice put in jeopardy of life or 
limb; nor shall be compelled in any criminal case to be.a witness 
against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public 
use without just compensation. 


Article VI 
RIGHT TO SPEEDY TRIAL, WITNESSES, ETC. 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which districts shall 
have been previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with the wit- 
nesses against him; to have compulsory process for obtaining wit- 
nesses in his favor, and to have the assistance of counsel for his 
defense. 

Article VII 
RIGHT OF TRIAL BY JURY 


In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, 
and no fact tried by a jury shall be otherwise reéxamined in any court 
of the United States than according to the rules of the common law. 


Article VIII 


EXCESSIVE BAIL OR FINES AND CRUEL 
PUNISHMENT PROHIBITED 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 
Article IX 
RULE OF CONSTRUCTION OF CONSTITUTION 
The enumeration in the Constitution of certain rights shall not 
be construed to deny or disparage others retained by the people. 
Article X 
RIGHTS OF STATES UNDER CONSTITUTION 


The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people. 





